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ABSTRACT

Aim: To conduct a comparative legal study of healthcare fraud in the United States of America and Ukraine.

Materials and Methods: This study is based on the analysis of the US federal regulatory legislation (False Claims Act, Anti-Kickback Statute, Stark Law); data
from the Fraud Section of the US Department of Justice for the last five years; case law in Ukraine (more than 30 court verdicts were analysed); data from the
National Health Service of Ukraine. Dialectical, hermeneutic, comparative, analytical, synthetic, and systems analysis research methods were used.

Results: The criminal legislation acts that provide for criminal liability for healthcare fraud under the laws of the United States and Ukraine are analysed; the
criteria for identifying types of healthcare fraud and related criminal offences are defined. It is determined that healthcare fraud has a multidimensional nature,
which can manifest itself in different ways, but the common purpose in these manifestations of criminal behaviour is deception or intentional distortion of
facts to obtain money or property that is under the control of or owned by any healthcare benefit programme (in the US) or medical guarantees programme
(in Ukraine). There are various illegal manipulations with the state programme of medical guarantees. Starting from 2021, the judicial practice of Ukraine lacks
a single acceptable approach to the criminal legal assessment of such illegal manipulations.

Conclusions: The experience of the United States in determining the types of criminal offences that constitute healthcare fraud and establishing criminal

liability for their commission is appropriate to borrow.
KEY WORDS: fraud, drugs circulation, criminal offence, liability

INTRODUCTION

Over the past five years, healthcare fraud in the USA
has become a serious problem, as the amount of dam-
age from committing this type of white-collar crime
increases every year, which also causes an increase in
the cost of healthcare programmes for the US federal
government. The consolidated report of the Fraud Sec-
tion of the US Department of Justice (2024) states that
the average loss from fraud per person charged in the
USA was over $35 million [1]. According to estimates
by the National Health Care Anti-Fraud Association,
financial losses due to healthcare fraud in the USA
amount to billions of dollars every year [2]. The United
States has developed effective mechanisms to combat
healthcare fraud. Ukraine began the transformation of
the healthcare sector in 2017, and the state’s purpose
was to change the financing model in order to create
a competitive environment in the circulation of medi-
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cal and pharmaceutical products. The National Health
Service of Ukraine was created as a manager of budget
funds, the main task of which was the implementation
of the medical guarantees programme in Ukraine. Ju-
dicial practice indicates the presence of fraud schemes
with funds allocated by the state within the framework
of the medical guarantees programme. Borrowing the
experience of other states is extremely important for
Ukraine, which seeks to move away from the model
that existed before. And the experience of the USA will
be invaluable in the further development and recon-
struction of Ukraine.

AIM

The aim of the study is to conduct a comparative legal
research of healthcare fraud in the United States and
Ukraine.
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Table 1. Data on healthcare fraud in the United States for 2020-2024

Year Amount of damages (in USD)

Total accused (individuals)

Individuals convicted by pleading guilty in court

2024 3,33 billion 147 165
2023 3,83 billion 143 186
2022 2,3 billion 158 217
2021 1,76 billion 202 205
2020 3,77 billion 167 144
MATERIALS AND METHODS viduals and companies (usually federal contractors) who

This article is based on the analysis of acts of US fed-
eral regulatory legislation (False Claims Act (1868),
Anti-Kickback Statute (1986) and Stark Law); data of
the Fraud Section of the US Department of Justice for
the last 5 years (2019-2024), as well as the legislation of
the US states (such as California, New York, Texas, New
Jersey, etc,, a total of 15 states); case law in Ukraine
(more than 30 court verdicts taken from the Unified
State Register of Court Judgments of Ukraine were
researched); data of the National Health Service of
Ukraine; data from the official website of the Office of
the Prosecutor General of Ukraine. Dialectical, herme-
neutic, comparative, analytical, synthetic and system
analysis research methods were used.
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RESULTS

In recent years, healthcare fraud has become more
complex, resource-intensive, and costly than ever
before. This is supported by data collected through
publicly available information on healthcare fraud in
the United States over the past 5 years, provided by
the Fraud Section of the US Department of Justice. The
systematized data is provided in Table 1.

Fig. 1 presents quantitative figures for trials and con-
victions in trials provided by the Fraud Section of the
US Department of Justice for 2018-2023 [1].

Analysis of this data shows that healthcare fraud in the
United States is a nationwide problem and that there
is a statistically significant trend of increasing both the
number of such cases and the amount of losses, which is
dueto the increase in spending on federal government
healthcare programmes.

The regulatory laws that define the types and penal-
ties for healthcare fraud in the United States are: 1) the
False Claims Act (1868), which imposes liability on indi-
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defraud government healthcare benefit programmes.
Experts estimate that up to 10% of all healthcare costs
are the result of false claims [3]; 2) Anti-Kickback Statute
(1986), which prohibits financial payments or induce-
ments for patient referrals or healthcare decisions.
This federal law is codified in Title 42 Public Health and
Welfare U.S. Code [4], and provides for criminal liability
for those who knowingly and intentionally offer, solicit,
receive, or pay any form of compensation in exchange
for a referral to obtain services or products (including
drugs) under any federal healthcare programme. The
Statute is one of the most important healthcare fraud
laws in the United States; 3) the Stark Law is a set of
rules that define the federal prohibition on receiving
“self-referrals” (self-referral prohibition), regulated by §
1395nn. Restrictions on Referrals from Certain Therapists,
Title 42 U.S. Code.

These laws provide the US legislature with an un-
derstanding of the variations of fraud that show the
main schemes that offenders use to avoid liability for
illegal acts with healthcare benefit programmes (such
as Medicare, Medicaid, etc.).

Types of healthcare fraud in the United States range
from theillegal activities of an individual to large-scale
operations by medical or pharmaceutical companies.
The following criteria have been proposed for dividing
types of healthcare fraud in the US: 1) violations of laws
prohibiting kickbacks and certain financial arrange-
ments; 2) manipulation of clinical trials/fraud against
the Food and Drug Administration; 3) risk adjustment
fraud; 4) compounding fraud; 5) illegal substitution of
drugs; 6) Medicaid best price fraud; 7) fraud by pharma-
cy benefit managers; 8) prescription drug programme
fraud (Medicare Part D fraud); 9) abuse of the 340B drug
discount programme for low-income and uninsured
patients; 10) fraudulent billing for services in violation
of the False Claims Act; 11) off-label marketing of pre-
scription drugs; 12) telemedicine fraud.

Fig. 2. presents the most common types of healthcare
fraud in the United States.

In Ukraine, the transformation of the healthcare sys-
tem began after the adoption of the Law of Ukraine
“On State Financial Guarantees of Medical Services
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Fig. 1. Data from the Fraud Section of the US Department of Justice for 2018-2023 [1] (A — shows the number of court proceedings in a given year;

B — shows the number of court decisions in a given year)

Fig. 2. The most common types of healthcare fraud in the United States

for the Population” (2017) [5]. This law established
financial guarantees from the state at the expense of
the State Budget of Ukraine for the provision of nec-
essary medical services and drugs of proper quality to
patients within the framework of the reimbursement
programme. These are components of the medical

guarantees programme, which has been in effect in
Ukraine since 2017, the emergence of which was due to
the beginning of the Medical Reform [6]. An important
component of the medical reform was the implementa-
tion of the Concept for the Development of Electronic
Health Care in Ukraine [7].
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Fig. 3. Data on complaints received from patients regarding the medical guarantees program for 2023 from the National Health Service of Ukraine [8]

Fig. 4. The most common fraud and related criminal offenses in healthcare in Ukraine

The National Health Service of Ukraine (created in
2017) records complaints about violations of patients’
rights; most of them are considered in the procedure
of claims work (Fig. 3).

In order to respond to such complaints, the National
Health Service of Ukraine monitors the implementation
of contracts under the medical guarantees program.
This procedure established by the Resolution of the
Cabinet of Ministers of Ukraine “On Contracts for
Medical Services of the Population under the Medical
Guarantees Program” (2018) [9]. Clause 28 of this Res-
olution stipulates that if, during the monitoring, facts
are identified that may indicate the commission of a
criminal offense or violations of the terms of provision of
medical services, the consideration of which is outside
the contractual relations between the provider and
the customer and the rights of the customer under the
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contract, the customer shall transmit information about
such facts to the relevant state and law enforcement
agencies. If such facts are a criminal offence, criminal
liability may arise for their commission.

The most typical criminal offenses with the medi-
cal guarantees program include: 1) entering into the
e-health system a declaration on the choice of a doctor
who provides primary medical care (family doctor) with
a patient in the absence of his will and consent or will
and consent of his legal representative; re-concluding
the declaration on the choice of a doctor who provides
primary medical care with a patient who has already
concluded it; 2) demanding from the patient payment
for medical services provided or payment for drugs, the
cost of which is reimbursed by the National Health Ser-
vice of Ukraine under the medical guarantees program
in accordance with the agreement on state financial
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guarantees for medical services for the population
concluded with a healthcare institution or an individual
entrepreneur doctor; 3) provision of primary medical
care and specialized medical care to deceased persons,
issuing electronic drug prescriptions for deceased
persons; 4) entering unreliable information into the
e-health system about medical services provided to
the population under the medical guarantees program,
which may include: a) formation of fictitious reports on
medical services provided; b) issuing referrals for labora-
tory diagnostics, which the patient was not aware of or
which were not free of charge; ¢) drug prescribing under
the “Affordable Drugs” program to those persons who
did not actually apply for an electronic prescription; d)
erroneous clinical coding; 5) acceptance of an unlawful
benefit by a doctor for interference in the operation of
the e-health system; 6) appropriation of drugs received
free of charge by health institutions under the medical
guarantees program under agreements with the Na-
tional Health Service of Ukraine and their further sale.

As arule, the criminal intent in such criminal offenses
is aimed at obtaining from the state the right to receive
additional funds provided for the encouragement of
the doctor who provides primary medical care for con-
cluding a declaration with the patient on the choice of
a doctor. In order to clarify the way the state responds
to such criminal offenses, judicial practice was analyzed.
But suchillegal acts will not always be classified as fraud.
Itis necessary to distinguish fraud from related criminal
offenses in healthcare in Ukraine. The analysis showed
that the share of criminal offenses with the medical
guarantees program belongs to actions of entering
declarations on the choice of a doctor who provides
primary medical care into the e-health system in the
absence of the will and consent of the patient or his
legal representative. These offenses are committed by
persons who have the right to access electronic media
using a service computer and a personal key with an
electronic digital signature and an access identifier to
the National Health Service of Ukraine database and
are mainly classified under Part 1 or 2 of Article 362 of
the Criminal Code of Ukraine [10].

Fig. 4 presents the most common fraud and related
criminal offenses in healthcare in Ukraine.

DISCUSSION

Healthcare fraud has a multidimensional nature, which
can manifest itself in different ways, but the common
purpose in these manifestations of criminal behavior is
deception or intentional distortion of facts in order to
obtain money or property that is under the control or
owned by any healthcare benefit program (in the US)

or medical guarantees program (in Ukraine). According
to the criminal law of Ukraine, healthcare fraud should
be distinguished from related criminal offenses in
healthcare.

In search of a definition of the concept of fraud, let us
turn to the Dictionary of Criminal Justice Data Termi-
nology of the US Department of Justice, which states
that fraud (fraud offense) is a criminal type comprising
offenses sharing the elements of the practice of deceit
or intentional misrepresentation of facts, with the in-
tent of unlawfully depriving a person of his property
or legal rights [11].

Healthcare fraud, as part of white-collar crime in the
US, can be traced in the research of such American
scholars as G. Becker (1968) [12], P. Kalb (1999) [13], R.
Goel (2020) [14], K. Drabiak & J. Wolfson (2020) [15].

In Ukraine, fraud is considered to be the taking of
another person’s property or the acquisition of property
rights through deception or abuse of trust (Article 190
of the Criminal Code of Ukraine) [10]. It has been the
subject of consideration by a number of scholars, but
healthcare fraud has only been considered indirectly
[16-20].

Federal charges of healthcare fraud are based on §
1347. Title 18, US Code, which provides for criminal
liability if a person knowingly and intentionally carries
out or attempts to carry out a scheme or ruse to defraud
any healthcare benefit program by making false claims,
statements, or promises to obtain money or property
under the control or ownership of any healthcare ben-
efit program [21]. The mechanism of fraud may vary
depending on the type of benefit program involved
or the purpose of the fraud - either to obtain money
or to obtain a valuable service. It is a criminal offense
in the US. The punishment depends on the qualifying
characteristics.

Healthcare fraud occurs when a person, company, or
provider commits fraud under a federal government
healthcare or insurance program. In the US these pro-
grams include Medicare, Medicaid, TRICARE, or similar
programs, and the result is often unfair competition. For
example, Medicare (a U.S. government program that
provides hospital and voluntary health insurance for
people aged 65 and older and certain disabled people
under age 65; effective January 1, 1992 [22]) and Med-
icaid (a federal, state, and local government-funded
hospital and health insurance program for people of
all ages and income levels) help their beneficiaries pay
for prescription drugs [23]. There are different types of
Medicare fraud, all of which have the same purpose: to
illegally obtain reimbursement from Medicare or Med-
icaid or similar programs. In Ukraine information about
the services provided is recorded in the e-health system,
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which is administered by the state enterprise“Electronic
Health”. Unauthorized access to the e-Health system,
improper record keeping, and filing illegal claims for
payment for medical services are the most common
manifestations of unlawful behavior regarding the
state health care guarantee program, which constitutes
healthcare fraud or is related to other criminal offenses.

CONCLUSIONS

1.

The experience of the United States in determin-
ing the types of criminal offenses that constitute
healthcare fraud and establishing criminal liability
for their commission is appropriate to borrow.
Healthcare fraud in the United States is fraud with
government healthcare benefit programs (the most
common among them are Medicare and Medicaid),
which, as a negative phenomenon, emerged in the
US almost immediately after the introduction of
these programs (in particular, since 1992, when the
Medicare program was implemented in the US, and
later — other programs). The US law enforcement
system was faced with manifestations of healthcare
fraud, and medical and pharmaceutical companies,
doctors, pharmacists, and intermediaries (such as

pharmacy benefit managers) began to implement
fraudulent schemes. The experience of the US in
combating fraud at both the regulatory and en-
forcement levels deserves to be borrowed, especially
considering the fact that in Ukraine, as part of the
healthcare reform, its own healthcare program be-
gan to operate in 2017, which is called the medical
guarantees program.

. An important difference between the US and

Ukrainian healthcare systems is the lack of manda-
tory health insurance in Ukraine, as well as the pres-
ence of a less developed drugs circulation market
and significantly less funding in the state healthcare
sector. There are various illegal manipulations with
the state medical guarantee program, which is
financed from the State Budget of Ukraine, and by
their nature, these are healthcare fraudulent actions
(in particular, the dispensing of prescription drugs
under the “Affordable Medicines” program, medical
“kickbacks,” and other manifestations of monetary
compensation). However, starting from 2021, the
judicial practice of Ukraine has lacked a single ac-
ceptable approach to the criminal-legal assessment
of such illegal manipulations. Therefore, there is an
urgent need for such a criminal-legal assessment.
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